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AND TRusT Law

by Jolyon D. Acosta and Keith B. Braun

Florida Adopts Uniform Fiduciary
Income and Principal Act

lorida recently modernized

its laws related to the admin-

istration of estates and trusts

by enacting the Florida Uni-
form Fiduciary Income and Principal
Act (the act or FIPA).! The act, which
becomes effective January 1, 2025,
provides important rules to guide
fiduciaries in administering estates,
trusts, and other fiduciary arrange-
ments, such as legal life estates. In
adopting the act, Florida became the
eighth state to enact a version of the
Uniform Fiduciary Income and Prin-
cipal Act (UFIPA). The model act was
approved by the National Conference
of Commissioners on Uniform State
Laws (NCCUSL) in 2018.2 Adoption of
the act makes Florida a more attrac-
tive jurisdiction for trust administra-
tion and resolves some problematic
aspects of existing law.

History of the Act and
Guidelines in Development

Florida law includes several statu-
tory frameworks to advise fiducia-
ries in carrying out their duties.?
Governing instruments — such as
wills and trust agreements — cannot
include every rule that may apply.
Therefore, these statutes operate to
fill the gaps and guide fiduciaries
in carrying out their duties. The
statutory frameworks include the
Florida Probate Code (in the case of
estate administrations),* the Florida
Trust Code (in the case of trust
administrations),® and the act (more
broadly applicable to estates, trusts,
and other fiduciary relationships, to
address distinctions between income
and principal).

Florida adopted the Florida Uni-

form Principal and Income Act in 2002
(the 2002 act or FPIA).¢ The 2002 act
was based on NCCUSL’s 1997 Uni-
form Principal and Income Act (the
1997 uniform act)’ and has served
our state well for over two decades.
The 2002 act has been amended over
time, to improve certain aspects of
the 2002 act and address updates in
federal tax law.?

In developing the 2002 act, impor-
tant policy considerations dictated
significant deviations from the 1997
uniform act. Thus, while largely
adopting the 1997 uniform act, the
2002 act contained several Florida
specific provisions not found in the
1997 uniform act, such as rules re-
garding life estates, unitrusts, and
distributions from entities, references
to Florida’s elective share regime, and
inclusion of carrying value in certain
calculations (the Florida specific
provisions). These deviations remain
an important aspect of Florida law
and, therefore, are retained in the
act. As with the 2002 act, the act is
not a wholesale adoption of UFIPA.
Instead, Florida modifies UFIPA
to continue to incorporate Florida’s
important policy considerations that
remain relevant. While the look and
feel of the act has changed, Florida’s
substantive law regarding allocation
of income and principal has been
largely maintained.

Although the Florida specific provi-
sions are preserved, UFIPA is adopted
as much as possible. In so doing, the
act advances NCCUSL's goal of adopt-
ing uniform laws among the states,
aids fiduciaries (and their attorneys)
who may be familiar with UFIPA or
the laws of other states in applying
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Florida law, and utilizes UFIPA’s
updated language addressing con-
cepts of income and principal. To pro-
mote uniformity, Florida’s statutory
numbering scheme is substantially
modified to align with UFIPA. The
unitrust provisions are restructured,
migrating from a single section® to a
series of sections setting forth specific
rules. Furthermore, certain terms are
changed to align with UFIPA. The
old concept of “partial liquidations”
is replaced with the UFIPA concept
of “capital distributions,”*® and the
phrase “terms of the trust” is used
throughout the act to reflect the set-
tlor’s intent.”

The Florida Bar Real Property,
Probate and Trust Law Section’s Prin-
cipal and Income Committee (the com-
mittee) spent over five years drafting
the act with meaningful input from
various stakeholders, including other
sections of The Florida Bar (such as
the Tax Section), the Florida Bank-
ers Association, the Florida Institute
of Certified Public Accountants, and
other legal and accounting profes-
sionals.

The joint, and sometimes contra-
dictory, goals of retaining the Florida
specific provisions and promoting
uniformity presented considerable
drafting challenges. Deference was
given to maintaining the Florida
specific provisions.

Reasons for Change
Recognizing areas for improve-
ment and acknowledging the chang-
ing use of and nature of trust arrange-
ments, NCCUSL sought to update the
1997 uniform act.!2 The result of this
effort was the approval of UFIPA in



2018. Florida has grown considerably
over the past 20 years and has become
a destination for wealth. As such, it
was appropriate for the committee
to carefully consider UFIPA to keep
Florida laws current and on pace with
other states.

UFIPA updates various rules
to adapt to the modern nature of
trusts, in particular, the growing use
of longer-term and fully discretion-
ary trusts with a series of successor
beneficiaries, as opposed to the more
traditional structure of a life tenant
followed by a single class of remainder
beneficiaries.!* Some commentators
have suggested that the longer-term
nature of trusts stems from the federal
enactment of the generation-skipping
transfer tax (GST tax)." Due to the
nature and operation of the GST tax,
once exemption is allocated, there are
significant tax benefits in retaining
assets within such exempt trusts for
as long as possible. Indeed, Florida’s
rule against perpetuities (which
limits the duration of trusts) has
been extended to 1,000 years.'® The
purpose, asset mix, and tax profile of
a trust may change considerably over
time. Therefore, a corollary of longer-
term trusts is granting the trustee
increased discretion in administration
to address changing circumstances.

UFIPA is designed to promote flex-
ibility in the ongoing administration
of trusts and to allow the fiduciary to
adjust to the changing needs and cir-
cumstances of the beneficiaries over
time. Many modern trusts are drafted
with minimal distinction between
principal and income beneficiaries,
with each class receiving only discre-
tionary distributions from the fidu-
ciary. This contrasts with the more
traditional structure of mandatory
income distributions but discretionary
principal distributions.'® Through-
out UFIPA, the fiduciary is granted
greater flexibility, so the fiduciary
may better carry out its duties to the
beneficiaries.

Investment strategies have also
changed considerably over the past
20 years. Modern portfolio theory
(MPT) contemplates a portfolio-based
approach to evaluating trust invest-
ments, values diversification, and
considers the risk of the overall port-

folio instead of analyzing each invest-
ment separately.!” MPT stresses total
return from both income and capital
appreciation. UFIPA, in deempha-
sizing traditional determinations of
income, promotes implementation of
MPT. Perhaps most notably, UFIPA
broadens the authorized use of the
power to adjust distributions and
receipts between income and princi-
pal. UFIPA also incorporates several
rules regarding the administration
of unitrusts (i.e., the income distribu-
tion is a specified percentage of the
total trust assets). While Florida law
already included unitrust rules, those
rules have been expanded in the act
to comply with UFIPA’s current and
more detailed provisions.

Trusts have also become more
migratory over the past 20 years,
raising questions about applicable
governing law. Are determinations
of income and principal questions of
“construction” (and, thus, governed by
the law of the jurisdiction of creation)
or “administration” (and, thus, gov-
erned by the law of the current trust
situs, which may change from time to
time)?'® Governing law itself may be a
question of construction requiring one
to consider where and when the trust
was established.’ Regardless, UFIPA
adopts a more practical approach;
specifically, that a trust is governed
by the laws of its situs (or principal
place of administration).2

In addition, note that UFIPA’s
name places the word “income” before
“principal.” Referencing “income” first
suggests that items not allocated
to income constitute “principal” (a
concept also in line with the admin-
istration of unitrusts).? Furthermore,
this name change may reduce name
confusion with the Uniform Prudent
Investor Act.?

Structure of Florida’s New Act
The act is set forth in F.S. Ch. 738
(Principal and Income). The act devi-
ates from prior Florida law in that the
ordering and numbering scheme has
been updated to match UFIPA (see
the mapping chart). While the order-
ing and numbering scheme of the
chapter has changed, what remains
consistent is Florida’s alignment with
the uniform acts. The 2002 act aligned

with the 1997 uniform act, and the
act now aligns with UFIPA. The act
consists of 50 sections, including an
expansion of the unitrust rules from
a single dense section® to 10 more
specific and discrete sections.?

Consistent with UFIPA, the act
includes a new rule specifying that
the act applies when Florida is the
principal place of administration.”®
Thus, the act would apply to a trust
established outside Florida but later
administered in Florida, perhaps
by reason of the trustee moving to
Florida and relocating the trust as-
sets to Florida. Furthermore, the act
applies to all administrations after
its January 1, 2025, effective date.*
This includes trust administrations
that began prior to the effective
date. While Florida substantive law
remains largely unchanged, the new
provisions of the act could potentially
alter the allocation of receipts and ex-
penses between income and principal.

The act includes a detailed set of
technical rules to aid fiduciaries in the
administration of estates and trusts.
While the governing instrument may
provide specific rules regarding the
allocation of income and principal
that override the act, the inclusion of
such rules in trusts is not common.
Thus, the act provides default rules
to address various scenarios that a
fiduciary may encounter.

The preliminary aspects of the
act, as well as definitions to be used
throughout the act, are set forth at its
beginning.?” The act includes a defini-
tion of “carrying value,” a Florida spe-
cific provision that has been retained
despite its lack of inclusion in the past
two uniform acts. While such uniform
acts generally determine value based
on fair market value, Florida contin-
ues to use carrying value as a more
readily accessible base for certain
calculations. The phrase, “terms of the
trust,” is also defined. This phrase in-
cludes all manifestations of a settlor’s
intent and extends beyond the terms
of a trust instrument. Thus, the terms
of a trust may include the terms of a
decedent’s will admitted to probate.

Fiduciary duties, general prin-
ciples, and judicial aspects are then
addressed.? Rules deviating from tra-
ditional determinations of income and
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principal — specifically, rules related
to the power to adjust and unitrusts
— are set forth in F.S. §§738.203-
738.310. Traditional classifications
of income and principal for receipts
and disbursements are included in
F.S. §§738.401-738.504, with receipts
normally apportioned (rules regard-
ing IRAs, liquidating assets, miner-
als, water, other natural resources,
timber, etc.) being grouped together
in F.S. §§738.408-738.416, and the
allocation of disbursements being
grouped together in F.S. §§738.501-
788.507. Rules regarding the creation
and termination of interests follow in
F.S. §§738.601-738.703 (these rules
are relocated from the beginning part
of the 2002 act). The act concludes
with miscellaneous provisions set
forth in F.S. §§738.801-738.804.

Fiduciary Thresholds and
Judicial Involvement

F.S. §738.201 sets forth various
rules and duties to guide the fidu-
ciary in carrying out its obligation
to properly allocate receipts between
income and principal. The duties
of good faith and impartiality, also
included in the Florida Trust Code,?®
are repeated in the act. This section
contemplates that the governing
instrument may override the act.*
Notwithstanding the ability to over-
ride, great care should be taken prior
to drafting provisions that deviate
substantially from customary rules
regarding income and principal, as
such deviations may not be respected
for federal income tax purposes.®! The
statute protects a fiduciary by provid-
ing a default rule that its decisions are
presumed to be fair and reasonable.?
Moreover, the statute provides a de-
fault rule for allocating to principal
receipts and disbursements not oth-
erwise allocated by the terms of the
trust or the other provisions of the
act.33 The act includes a new provision
providing that undistributed income
shall be added to principal, a term
frequently included in trust instru-
ments but now specifically included
in the act.®

The fiduciary is explicitly autho-
rized to exercise the power to adjust
or migrate to or from a unitrust if
such exercise will assist the fiduciary

in its impartial administration.? The
fiduciary must consider several enu-
merated factors, including the terms
of the trust, the asset mix, and the
identities and circumstances of the
beneficiaries.?® The factors do not
include consideration of the settlor's
intent. Consideration of the settlor’s
subjective intent was determined to
place too great a burden on the fidu-
ciary; the focus instead is on the more
objective “terms of the trust,”’ given
that the settlor may (or may not) have
considered the beneficiaries’ current
situation in developing the “terms of
the trust.”

The act contemplates judicial
review in matters of income and
principal determinations and largely
maintains prior law under the 2002
act. Generally, courts are directed to
respect a fiduciary’s decision, even if
the court would have acted different-
ly.38 An exception, of course, is if the
court determines that the fiduciary
has abused its discretion.® In the
event of such abuse, the aggrieved
beneficiary is entitled to the remedies
set forth in the Florida Trust Code, as
well as the remedies set forth in the
act. The remedies are structured to
restore the beneficiaries to the posi-
tions they would have been in had the
fiduciary not abused its discretion (for
example, by requiring a distribution
or limiting future distributions).*
The act continues to specify that
fiduciary disgorgement remains a
remedy of last resort.** A fiduciary
may seek a protective order before
acting, confirming that such potential
action will not constitute an abuse of
discretion.®2 F.S. §738.202 includes an
attorneys’ fees provision. Specifically,
if the fiduciary is sued but prevails —
confirming that the fiduciary’s action
or inaction was not an abuse of its
discretion — attorneys’ fees and costs
shall be paid from the trust.?

Traditional Allocations of
Income and Principal

Fiduciary arrangements are fund-
ed with property (the principal) that
often generates a return — the in-
come generated from the principal. A
common analogy is the relationship
between a tree and its fruit, with
the tree being the principal and the
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income being the fruit produced by
the tree. Traditionally, income and
principal have been determined on a
transaction-by-transaction basis. Re-
ceipts resulting from income earned
by the principal, such as interest
income, real estate rental income,
and ordinary dividends, are allocated
to income.* Expenses related to the
production of income reduce net in-
come, which is the amount ultimately
payable to the income beneficiaries.
Common examples of expenses reduc-
ing income include bank fees, realtor
commissions incurred in the rental
of real estate, and similar expenses.
Principal transactions generally
consist of changes on the estate’s or
trust’s balance sheet — the exchange
of one asset for another. In the tree
example, this is perhaps the equiva-
lent to the exchange of one tree for
another. As an alternative example,
perhaps a fiduciary alters a portfolio
of securities to better meet the needs
of the beneficiaries. Consistent with
prior law, the act includes various
technical and detailed rules regard-
ing the allocation of receipts and
disbursements. If the fiduciary cannot
determine the proper allocation of
a receipt or disbursement, the fidu-
ciary is directed to apply the item to
principal.s

Some receipts are normally ap-
portioned.* These receipts constitute
a mix of income and principal. The
fiduciary must evaluate the receipt
in light of the terms of the governing
instrument and the act to determine
the proper apportionment. For ex-
ample, the first 5% (based on carrying
value) of a receipt from a liquidating
asset, such as income from a royalty
right, is allocable to income, while the
remainder is allocable to principal.4’

Modern Portfolio Theory

Under the traditional trust income
and principal approach, tension
may arise between investing for the
benefit of income versus principal
beneficiaries, particularly during
times of low income returns and ris-
ing asset values.*® Federal income tax
law also favors long-term investment
by applying lower long-term capital
gains tax rates relative to ordinary
income tax rates. Therefore, if the



income beneficiaries can participate
in asset growth, it may be beneficial
to all parties to invest in capital as-
sets, which generally favor principal
appreciation over income generation.
As noted above, the trend toward
adoption of MPT also considers the
investment portfolio as a whole, with
less emphasis on distinctions between
principal and income. Recognizing the
importance of these concepts, the 2002
act incorporated two deviations from
traditional determinations of income
and principal: the power to adjust
and rules regarding unitrusts. Both
concepts are retained and refined in
the act.

Power To Adjust

The power to adjust allows a dis-
interested trustee to adjust between
income and principal. For example, if
a growth strategy is determined to be
in the best interest of the beneficiaries
collectively, the fiduciary may utilize
its power to change the character
of certain receipts from principal
to income. Alternatively, if the per-
formance of certain assets favors
income over principal beneficiaries,
the fiduciary may utilize the power to
adjust to shift amounts from income
to principal. The 2002 act imposed
significant constraints on a fiduciary’s
ability to exercise its power to adjust.
Specifically, consistent with the 1997
uniform act, the power to adjust could
be used only if the fiduciary was
otherwise unable to comply with its
duty of impartiality.*® The fiduciary
was required to consider “all factors
relevant to the trust and its beneficia-
ries,” including nine specific factors
set forth in the statute.®® That high
threshold may have prevented many
trustees from utilizing the power to
adjust. As such, the power to adjust
has been perhaps underutilized by
fiduciaries even when they may have
invested the trust assets using MPT.

These shortcomings were rec-
ognized by the drafters of UFIPA
when they significantly expanded the
power to adjust.”” The act adopted
this expanded approach; under the
act, the fiduciary is no longer forced
to determine that it is impossible to
maintain impartiality without use
of the power to adjust. Instead, the

fiduciary has the ability to use the
power to adjust if it will “assist” the
fiduciary in carrying out its duty of
impartiality.?® Thus, the standard of
impossibility has been replaced with
the standard of assistance, encour-
aging the fiduciary to use the power
when appropriate in carrying out its
duties. Furthermore, no court order is
required to use the power, permitting
the fiduciary to exercise the power to
adjust on its own accord in compliance
with the statute.®

The act retains the factors the fidu-
ciary must consider, but moves them
from the power to adjust provision to
the general provisions applicable to
all fiduciary decisions.®* The act also
adds new accountability procedures
that require the fiduciary to establish
a record of its use of the power® and
to disclose its use of the power at least
annually to the qualified beneficia-
ries (excluding the Florida attorney
general).”® Various savings clauses
continue to apply to prevent negative
tax implications to the fiduciary or the
trust.”” If a fiduciary is unable to ex-
ercise the power to adjust, the statute
includes rules to enable the fiduciary
to release or delegate its power to al-
low exercise of the power to adjust by
another fiduciary.®

Unitrusts
Unitrusts are trusts that abandon

traditional determinations of income
and principal, and instead determine
income based on the total value of
assets owned by the trust (the valua-
tion base) on a given date (the valu-
ation date). On the valuation date,
the valuation base is multiplied by a
percentage set forth in the governing
instrument or applicable state law
(the unitrust rate). The product of the
valuation base and the unitrust rate is
the income generated by the unitrust.

Similar to the power to adjust,
unitrusts promote implementation
of MPT, perhaps in a more robust
manner. The fiduciary is permitted
to pursue an investment philosophy
as it deems appropriate in the best
interests of all beneficiaries, with as-
set appreciation and income earned
benefiting all beneficiaries on the next
valuation date. Although the 1997
uniform act did not include provisions
for unitrusts, Florida was forward-
thinking and included unitrust rules
as part of the 2002 act.*”® The rules
are consolidated into a single dense
section.®

As unitrusts have become more
commonplace and MPT has gained
increased acceptance, UFIPA in-
cluded several unitrust rules.’! The
act largely adopted those rules. The
act restructures Florida's unitrust
provisions, from one expansive section
to a series of smaller and more dis-
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crete sections.’? Maintaining existing
Florida law, the unitrust rate must be
within the federal tax safe harbor of
at least 3% and not more than 5%.%
While the act allows a trust settlor to
intentionally deviate from the 3-5%
safe harbor, great caution should be
taken when planning outside this
range. Among the risks of specify-
ing a rate outside of the safe harbor
are that gain could be recognized on
appreciated assets or valuable GST
tax exemptions could be lost by the
trust.®

Even if the governing instru-
ment is silent regarding the use of a
unitrust, the trustee may convert a
traditional income trust to a unitrust
— or convert a unitrust to an income
trust — following the detailed notice
and other procedures set forth in the
act.®® No court approval is required,
although the fiduciary may seek a
protective order prior to converting
to or from a unitrust.®® Following a
conversion, the act includes new tax
ordering rules to help determine the
federal income tax attributes of the
unitrust amount; generally, income
generated by the unitrust trends from
ordinary income, to capital gains, to
distributions of principal.®’

Receipts from Entities

The allocation of receipts from enti-
ties (e.g., corporations, partnerships,
and limited liability companies) can
be complex. The general rule is that
money (i.e., cash) distributed from
an entity is a receipt of income to
the fiduciary.®® However, there are
numerous exceptions to this rule. If
money received is not from the entity’s
profitable operations, but rather from
other events such as a redemption,
then the money is treated as receipt of
principal.® The 2002 act deviated sub-
stantially from the 1997 uniform act
in setting forth objective rules to help
guide the fiduciary in allocating fidu-
ciary receipts from entities between
income and principal.” These Florida
specific provisions may prevent a
fiduciary from inappropriately using
a controlled entity to favor principal
beneficiaries by restricting distribu-
tions from the entity (or alternatively
to favor income beneficiaries by mak-
ing modest cash distributions).”

Therefore, although UFIPA, like the
1997 uniform act, places a large focus
on fiduciary discretion, Florida again
deviates in the act in favor of uphold-
ing important policy considerations by
retaining the more objective Florida
specific provisions.

Much of the complexity arises
when an entity makes a substantial
distribution comprised of undistrib-
uted profits (income) and other as-
sets (principal). While the structure
of Florida’s rules remains largely
unchanged, the terminology has
changed. The 2002 act referred to such
distributions as “partial liquidations”
while the act changes to the uniform
term “capital distributions.”” Under
the act and consistent with prior law,
the “capital distribution” threshold
is met if the entity specifies a capital
distribution or the fiduciary receives
greater than 20% of its pro rata share
of the entity’s gross assets.” If this
threshold is met, then the fiduciary
must allocate a portion of the receipt
to income, and the remainder to prin-
cipal. The income portion consists of
the greater of a 3% cumulative annual
return or the fiduciary’s share of any
flow through income tax stemming
from ownership of the entity.” What
if the entity retained its profits for
many years? How many prior years
must the fiduciary review to calculate
the income portion? These important
questions were raised during the
drafting of the act. As time goes by,
records may become unavailable and
it may become difficult to determine
prior allocations to the income ben-
eficiaries. Therefore, the act makes
an important change to Florida law
by limiting the income portion of a
capital distribution to a three-year
lookback period.” The three-year
lookback limitation may require in-
come beneficiaries to be more vigilant;
perhaps requesting distributions from
the underlying entities or a unitrust
conversion. The act retains a similar
but more specific rule for receipts from
public entities.”® For public entities,
the threshold test is 10% of the fair
market value of the fiduciary’s inter-
est in the public entity.”

The act also retains the Florida
specific provision governing indi-
vidual trustees owning investment
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entities.” Under such rules, if a
non-independent trustee owns an
entity consisting primarily of passive
investments — defined as deriving
more than 50% of its net income
from interest, dividends, royalties,
and similar investments — then for
the current and prior two years the
entity is ignored and the returns on
the underlying assets are considered
in determining the appropriate alloca-
tions to income and principal.™

Disbursements

While renumbered, the act largely
retains the disbursement provisions
under the 2002 act. To address situ-
ations where income is insufficient
to cover disbursements, the phrase
“to the extent income is sufficient,”
is added in several places.’® A new
section is added to address reimburse-
ments of income from principal to
coincide with existing law regarding
reimbursements of principal from
income.® Further, in response to F.S.
§736.08145 allowing a fiduciary to
reimburse the “owner” of a “grantor
trust” for federal income tax purposes,
a new provision is added to specify
how such disbursements are allocated
among income and principal.®

Death of Individual or
Termination of Income Interest

F.S. §§738.601 and 738.602 set
forth rules regarding the determina-
tion and distribution of income after
a decedent’s death, in the case of an
estate, or after the current income
interest ends in the case of a trust.
Although renumbered from the 2002
act, these sections have remained
largely unchanged. Specifically, these
sections set forth rules for determin-
ing the income and principal allocable
to each interest. The act continues the
Florida specific provisions relating
to the use of fair market values in
determining the value of distributions
to a beneficiary and the use of carry-
ing values (as opposed to fair market
values) in determining the allocation
of net income.

F.S. §§738.701-738.703 set forth
rules for apportioning receipts and
disbursements when a decedent dies
or an income interest ends. Although
renumbered, these sections are sub-
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stantially similar to those in the
2002 act.

Life Estates

Among the changes that Florida
made to the 1997 uniform act was the
adoption of F.S. §738.801, which sets
forth rules regarding the apportion-
ment of expenses between the life
tenant (i.e., the holder of an estate for
life or a term of years in real or per-
sonal property) and the remainder-
man (i.e., the holder of the remainder
interest after the expiration of the
tenant’s estate). This is a very helpful
Florida specific provision, given that
Florida’s homestead laws may create
a life estate in favor of the surviving
spouse. The provision is retained but
it is relocated to F.S. §738.508 in the
act where it more naturally fits, and
is retitled, “Apportionment of Prop-
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erty Expenses Between Tenant and
Remainderman.”

Conclusion

The act is an important update
to Florida law that provides clear,
updated guidelines to facilitate the
administration of estates and trusts.
While seeking to promote uniformity
among state laws, the act also retains
Florida Specific Provisions that carry
out the state’s unique policy choices.
The adoption of the act reflects Flor-
ida’s intent to continually update its
laws to make it an attractive place for
estate and trust administrations.0
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